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Consequences of Land Ownership Patterns 
in Retirement
-by Neil E. Harl*
 For a husband and wife, the pattern of asset ownership in retirement is often a 
continuation of the way assets were owned in earlier years, whether the assets were owned 
by an entity, in co-ownership or by one or the other of the couple. However, that can 
produce expected (and undesirable) outcomes during the retirement years, particularly in 
terms of self-employment tax liability1 and the handling of passive losses.2 The prudent 
planning approach is to review the way assets are held well before retirement. 
Co-ownership of the assets
 Although there are exceptions, in general the more advantageous way to own assets 
during retirement is to continue (or shift to) co-ownership between the husband and wife. 
Cash-rent leases clearly do not trigger self-employment tax liability in retirement and 
non-material participation crop share (and even livestock share) leases3 do not produce 
self-employment income. 
 Cash rent landlords normally report their income on Schedule E and non-material 
participation share-rent landlords report income on Form 4835, neither of which is subject 
to self-employment tax. Material participation share rent leases are treated as a trade or 
business with income reported on Schedule F and subject to self-employment tax.4
General partnership
 For retiring couples who have been functioning under a general partnership arrangement 
(or create such an arrangement going into retirement) the situation may be quite different. 
First, each partner in a general partnership operating a farm is credited with a share of 
the self-employment income of the partnership.5 Moreover, each partner in a general 
partnership carrying on a trade or business  is assumed to be materially participating 
and has self-employment income to report regardless of the level of participation in 
partnership activities.6 For payments to partners in retirement, the amounts are excluded 
from	self-employment	tax	if	the	specified	conditions	are	met.7
	 In	2007,	legislation	was	enacted	permitting	a	“qualified	venture”	whose	only	members	
are	a	husband	and	wife	who	file	a	joint	return	and	elect	not	to	be	treated	as	a	partnership	
for federal tax purposes.8 However, that requires that the joint venture involve the conduct 
of a trade or business in which both materially participate in the business. In retirement, 
usually a couple is striving not to be a trade or business inasmuch as that status triggers 
self-employment tax liability. Under another provision, an election out of partnership 
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status can be made if it is an inactive venture, not a trade or 
business.9
Limited liability companies
 The Internal Revenue Service in 1994 ruled that income 
allocated to each LLC member is included in that member’s self-
employment income where the member “engage(s) in the daily 
activities	[of	the	firm]	and	will	perform	substantial	services.	.	.”10 
IRS noted that LLC members are not necessarily to be treated 
as limited partners although they may be treated as limited 
partners for some purposes. Since then, the Department of the 
Treasury has proposed regulations on the issue which became 
controversial in 1997 and were placed on hold by the Congress 
until July 1, 1998.11 Nothing has been done either by Congress 
or the Department of the Treasury to make those regulations 
final.12
 The treatment of passive activity losses is dependent upon 
whether the requirements are met for material participation on a 
regular, continuous and substantial basis.13 However, a surviving 
spouse is deemed to have been materially participating under 
I.R.C.	§	469(h)(3)	where	the	surviving	spouse	inherited	qualified	
real property from a deceased spouse if the surviving spouse 
engaged	in	“active	management”	and	the	surviving	spouse	was	
receiving	social	security	benefits.14
 Passive losses attributable to limited partnership interests 
are treated as arising from a passive activity unless the limited 
partner participates for more than 500 hours in the activity,15 
materially	participated	in	five	or	more	of	the	ten	preceding	years16 
or the activity is a personal service activity in which the limited 
partner materially participated for any three preceding years.17 In 
a 2000 case,18 the court agreed that the regulations dealing with 
the limited partnership test looked only to the feature of limited 
liability under state law which is inappropriate when applied to 
an LLC and its members.19 The court noted that LLC members 
are permitted to engage in the active management of the business 
without losing their limited liability which can occur with a 
limited partnership. Thus, the court held that, in the absence 
of a regulation stating that LLC members are to be treated as 
limited partners in a limited partnership, it is inappropriate for 
IRS to treat LLC members as limited partners. Accordingly, an 
LLC member was allowed to show material participation under 
any one of the seven tests under the regulations rather than the 
higher standard set forth for limited partners.20
In conclusion
 The importance of self-employment tax liability and the 
position of retirees in handling passive investment income 
suggest that an assessment of the appropriateness of the asset 
ownership situation is warranted going into retirement. 
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